Introduction: The Problem of Political Constraints
The complicated relationship between politics and law has long been a central concern among international lawyers. Th e project of international law has, for more than a century, sought to construct a zone for autonomous legal decision-making, immune from political considerations, to resolve international disputes. Yet the context of international adjudication is, almost by defi nition, an intensely political one, and the effi cacy of international law requires some consideration of that context. International disputes frequently involve high stakes, and so the dream of autonomous law providing technically correct solutions to resolve problems has always confronted the hard realities of international politics.
At the same time, the very success of international adjudication suggests that some courts and tribunals have been able to eff ectively navigate this tension. We know that courts operate under political constraints, but this is not something to be ignored or wished away. Indeed, the specifi cations of those constraints help us understand both the possibilities and limits of international adjudication. Political constraints are a central issue in the study of international law and politics.
Th e increased institutionalization of international law in the post-Cold War era has provoked a renewed debate about international adjudication, and the normative and positive questions about its relationship to politics. Some see in the rise of international law a new set of threats to traditional concerns of sovereignty, and as such fear the increasing power of judges. Political constraints, according to this view, are necessary to ensure accountability. Others see a risk of "politicization" that threatens the viability of benefi cial international solutions to problems of governance. Th e debate has been useful but has not resolved all the issues. Th is chapter surveys some of the main arguments, providing a synthetic positive theory of political constraints on courts. It also provides illustrative examples from the practice of selected international courts. In doing so, it notes the important contributions made by scholars of domestic courts, who have developed a set of important tools that also help elucidate political constraints in the international sphere.
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Political Constraints on International Courts lawyers tended to assume the effi cacy of legal solutions and to bemoan evidence to the contrary. Th e former view raised the question of what exactly international tribunals were doing, while the latter failed to provide any theories on the observed limitations on the scope of international adjudication.
Th e post-Cold War era saw a boom in international courts and, with it, some progress on the theory and rationale behind their creation and functioning. 6 However, there was a revival at this time of views that the courts were purely political. Eric Posner and John Yoo, for example, launched a major attack on international tribunals, arguing that they are least eff ective when they are "independent. "
7 Confl ating independence with institutionalization, Posner and Yoo defi ned independent courts as those that are permanent, staff ed by judges with fi xed terms, and possessed of compulsory jurisdiction over certain kinds of disputes. Posner and Yoo argued that "independent" courts would impose rules on states and constrain sovereignty, leading to ineff ectiveness. Instead, they believed that tribunals appointed in an ad hoc way to resolve particular disputes will be more eff ective.
A key part of Posner and Yoo's argument is contrasting international courts with domestic courts, which they believe are subject to mechanisms of political control. 8 Indeed, this distinction between international courts operating in anarchy and domestic courts, backed by the power of the state, is central to much of the writing in the fi eld. Yet the literature on domestic political constraints on courts is now well developed, and a close reading of it suggests that the basic institutional distinctions between international and domestic courts are overstated. 9 Like several other chapters in this handbook, we seek to soft en the distinction between the literatures on international and domestic courts. 10 Focusing on political constraints is helpful for developing a unifi ed theory of judicial power that operates at both the domestic and international levels. 11 We draw on ideas developed for the domestic sphere in literature on comparative courts.
Positive theories of domestic courts start with the assumption that judicial decision-making about the law is the product of interactions among various political institutions. 12 Courts issue decisions that comport with some presumed combination of legal requirements and judicial preferences, 13 but whatever their goals, 6 See, in this handbook, Alter, Ch. judges must pay some attention to the preferences of other actors. For example, in domestic legal systems, a legislature can overrule a judicial interpretation of a particular statute by passing a subsequent statute. Th is may be easier or more diffi cult, depending on the institutional structure and array of political preferences at any given time. 14 Legislatures also signal information about their reactions to courts, such that explicit overruling is not always necessary. Th ese factors determine the size and shape of strategic space in which courts operate.
Analogous mechanisms can and do operate at the international level. States can both overrule and discipline tribunals that adopt rules outside the scope of state interests. Th is suggests that the debate over the merits of "independent" and "dependent" courts is less helpful than a contextual examination of the political constraints under which all international courts operate. Variations in these constraints will go a long way toward explaining the actual behavior of international tribunals, and their ability to eff ectively constrain the states at which their decisions are directed. We ask, then, not whether international adjudication is purely legal or political; clearly, it is both. Understanding the power and scope of international adjudication requires attention to how courts function as institutions in their political context. Th is in turn requires elaboration of the sources and modes of political constraint on judicial decision-making.
A Synthetic Framework: ex ante vs. ex post Institutional Constraints
One way to characterize political constraints is to focus on the points in time at which they are exercised, distinguishing between ex ante and ex post constraints. Ex ante constraints are implemented before decisions are made and include the defi nition of jurisdiction; formal appointment mechanisms that shape the court; and discursive techniques to get judges to internalize state values. Ex post constraints, on the other hand, are exercised aft er the judges render a decision, and include eff orts to ignore, overrule, or reject decisions. An initial point at which political constraints become apparent is institutional design. Th e instruments that establish and regulate tribunals provide opportunities for states to tinker with institutional design in ways that ensure responsiveness to political interests, both ex ante and ex post .
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Political Constraints on International Courts
Ex ante constraints
Scholars of domestic courts oft en argue that institutional design can aff ect political responsiveness, though the evidence for this proposition may be more mixed than is sometimes assumed. Still, in recent years a large body of research in comparative judicial politics has focused on institutional factors as determinants of independence and autonomy in decision-making. 15 Key aspects of institutional design include appointment processes, 16 judicial terms, and jurisdiction. Th is section examines these arguments, especially as they relate to international tribunals.
When judges can be appointed unilaterally by a state, one might think that the judge will be responsive to state interests. On the other hand, where judicial appointment is by election, judges will in theory be less beholden to any particular state, but arguably more responsive to the collective interests. Even in appointment systems with a single actor, states are constrained from appointing judges who are perceived as too partisan. Aft er all, the judge must make credible legal arguments to convince colleagues in rendering decisions. Th is highlights the fact that international judicial decision-making is typically collective in nature. Judicial decisions are, at least in some instances, more than the sum of their parts, and courts are more than fora for preference aggregation. Th e need to make legal arguments means that states cannot appoint pure agents.
Empirical research has struggled to delineate the infl uence of appointments on judicial behavior in diff erent courts. Analyzing the International Court of Justice (ICJ), Eric Posner and Miguel de Figuierdo used a multivariate analysis and found that judges rarely vote against their home states, and that they favor states whose wealth level is close to that of their own state. 17 Th eir research also showed connections, although weaker ones, between judges' voting patterns and the interests of the party that is politically or culturally most similar to that of the judge's home country. Eric Voeten took a similar multivariate approach in his comprehensive analysis of voting patterns on the European Court of Human Rights (ECtHR). He concluded that while judges on the ECtHR do show a slight tendency to favor their own home country when it is a party to a dispute, they do not generally exhibit cultural or geopolitical biases, and the court as a whole can be considered independent.
18
Voeten provided a wealth of additional interesting analysis, showing that career background makes a diff erence, with former diplomats being more supportive of 15 See, e.g., G Helmke and J Rios- Figueroa, national governments. 19 Th ese contrasts could refl ect the fact that the membership of the ECtHR, and thus the appointment of its judges, is limited to European countries, which are more homogeneous in their interests and views than is the overall body of UN members. Th e ICJ, on the other hand, has some features-state consent to jurisdiction and ability to appoint an ad-hoc judge-that make it more akin to an arbitral body than a court, 20 and so there may be some expectation of loyalty on the part of the national judge in a particular case.
Another category of political constraints is discursive. States might promote international law doctrines of fi delity to the constituent instrument, and avoidance of judicial creativity as a kind of ex ante constraint to prevent judges from "going rogue. " Th is shows that legal doctrine itself may have a political character, further undermining the law/politics binary that has long dominated certain discussions of international adjudication.
Terms of judges are additional factors that might aff ect judicial responsiveness to political interests. Th e crucial factor, it is usually thought, is whether judges can be reappointed or not. When judges can be re-appointed they are incentivized to perform well, but also may be reluctant to challenge powerful state interests. Some international courts allow re-appointment (e.g. the ICJ), while others limit it to a second term only (the WTO Appellate body), and some generally prohibit it (the International Criminal Court, or ICC, and now the ECtHR). Term lengths also vary from the relatively short four years of the WTO Appellate body to nine years at the ICC and ICJ.
Finally, control over the jurisdiction and power of the court, as laid out in its constituent instrument or founding treaty, is an essential tool of ex ante control. International adjudicators are only entitled to hear cases properly brought, and the ability of states to defi ne the law is an important source of constraint. Treaty provisions can be laid out with a wide range of detail, either in loose standards or precise rules. As has long been observed, the latter tend to more tightly constrain judicial decision-makers.
Sometimes, of course, states will be unable or unwilling to articulate rules with suffi cient precision to constrain judges, but they rarely seem to contemplate broad lawmaking power. Further, states seem to be reluctant to allow judges to decide cases ex aequo et bono. Th e Statute of the International Court of Justice, for example, allows states to permit the court to decide on the basis of such equitable considerations. Historically, however, such permission has not been granted and the court uses equitable considerations very rarely-at least outside the important context of maritime delimitation. In short, defi ning the terms under which judges will labor, establishing appointment mechanisms and laying out the relevant law and its level of precision all provide sources of constraint through which political considerations can be brought to bear. Th ese techniques tend to be exercised before any individual decision is rendered and may have an impact on how judges actually vote.
Ex post constraints
In contrast, ex post constraints occur aft er a judicial decision has been rendered. Th ey are easy to understand using Albert Hirschman's classic framework outlined in "Exit, Voice and Loyalty. "
22 A party unhappy with a court decision can comply with the decision that it does not like, remaining loyal to its obligations. Alternatively, it can exit the court's jurisdiction, abandoning the regime. A third possibility is to exercise various forms of voice, remaining loyal to the regime but seeking to modify the ruling it does not like, or to infl uence future rulings from the tribunal. A fourth possibility is to ignore the ruling or fail to comply with it. Th is is both a way to avoid certain costs associated with the case at hand and an act of voice that infl uences future cases.
Exit
As an extreme measure, states unhappy with judicial decisions may seek to exit the broader regime of which the court is part. Treaties typically allow for denunciation with notice; the Vienna Convention on the Law of Treaties provides a default provision of 12 months' notice. 23 Decisions by France and the United States to exit the "optional clause" regime of the ICJ aft er adverse decisions are two high-profi le illustrations. Th e "optional clause" regime, under Art. 36(2) of the ICJ Statute, allows states to fi le declarations that accept as compulsory the general jurisdiction of the court vis-à-vis any other state that has made a similar declaration. As with international obligations generally, these declarations can be withdrawn, which is exactly what happened aft er the famous Nicaragua case when the court rejected the preliminary objections of the United States. 24 France, too, exited the optional clause aft er an adverse decision in the Nuclear Tests cases. 25 It should be made clear that the costs of exit are not uniform across states within a given regime. Relatively easy exit from international regimes will allow small numbers of states that are powerful in the issue area to threaten to leave and establish new mechanisms.
Voice
When unable or unwilling to exit a regime, states oft en utilize voice, in the sense of articulating concerns so as to infl uence others. Joseph Weiler's classic article "Th e Transformation of Europe" argued that as exit from the European Communities was precluded for legal, economic, and political reasons, state demands for voice increased. 29 Th is section considers several ways in which states can exercise voice, using mechanisms that operate at the level of individual decisions or mechanisms that operate more generally. In the former category, states can communicate with the court by ignoring a particular decision, and hoping that whatever powers the court or other institutions have to enforce the decision will not be eff ective. Th rough the latter category, states can also seek to overrule the court's interpretation by amending the treaty regime or engaging in formal interpretation when it is provided for. More general mechanisms include the ability to attack the court, either explicitly by communicating displeasure or implicitly by trying to limit the court's jurisdiction, composition, or eff ective power in future cases. States can also seek to limit lawmaking by promoting an attitude of judicial passivity on the part of judges. 30 Such actions tend to undermine the general application of the rules pronounced in the cases at issue, though this is not always the case. Ignoring a decision is a communicative act expressing displeasure with a court ruling.
In domestic constitutional systems, legislatures can overrule wayward court decisions by passing subsequent legislation. Th is is the focus of much of the separation of powers literature. In the international arena, the analogous process is formal treaty amendment, but this is usually quite diffi cult and seldom exercised. Th ere are several reasons for the relative rarity of amendment of treaty provisions to "correct" interpretation of a judicial decision in the international arena. First, to the extent that consent-based treaty regimes require accordance of all states to amend the regime, amendment in response to a decision will be diffi cult. An adverse judicial decision for one party is usually a benefi cial decision for another. In bilateral settings, this fact alone makes it unlikely that both parties will agree to overturn a judicial decision. Even if the parties consider the judicial decision Pareto-inferior, they may simply choose to ignore it or conclude a side deal without formally amending the treaty.
In multilateral settings, the analysis is more complicated. Multiple parties typically do not build easy amendment procedures into the treaty design, and the more parties involved the more diffi cult any amendments will be to conclude. Th e WTO treaty, for example, involves multi-sectoral trade-off s of commitments by more than 100 countries. For this reason, the treaty is amended only as a package on the basis of multi-year negotiating rounds. Th e transaction costs of any amendment to multilateral treaties are intentionally high; in order to make the commitments eff ective, they must be diffi cult to escape. Th is makes the potential scope of lawmaking capacity greater in multilateral settings and is a source of concern about courts becoming runaway lawmakers.
Many international courts are embedded in broader international organizations, such as the UN or WTO. Th e bundling of international courts with broader regimes insulates the tribunals from certain forms of pressure, but also provides a point of leverage to pressure the courts into greater alignment with state preferences. Th at is, courts can draw on broader institutional resources by resisting pressure, but the institutional structures of larger regimes can also suff er because of adverse decisions. In some cases, the broader organization can act to constrain the jurisdiction of the court in response. One example is the Tribunal of the Southern African Development Community (SADC), which in one of its fi rst cases ruled against the government of Zimbabwe in an eviction case. 31 Even stand-alone courts such as the ICC are embedded in broader meetings of the states party. Regular meetings of the international organization or states party allow states to signal displeasure in a formal way. To the extent that the entire international organization's reputation is bundled up with that of the dispute resolution mechanism, the secretariat has an incentive to monitor and restrain the court. Th e embeddedness of certain international courts in broader organizations can thus bundle the legitimacy of the court with the legitimacy of the organization, providing a constraint on the court.
Furthermore, mobilizing public opinion against a court is also possible. Th e United States' sustained attacks against the ICC before it had even been created illustrate the attraction of this strategy to powerful states. Th is strategy is distinct from constraints imposed within the meetings of member states.
International tribunals may also be subject to budgetary constraints. States and international organizations can punish courts for negative decisions or reward them for positive ones through monetary resources. For example, the US Congress failed to increase the federal court's budget in the 1960s during a wave of judicial activism by Chief Justice Earl Warren's Court. Th e United States has from time to time sought to withhold dues from the UN and some of its agencies as a way of signaling displeasure. Pressure from donors to wind down the International Criminal Tribunal for the Former Yugoslavia (ICTY) is another example of such constraints being applied to an international court. 
Facilitating loyalty
Given the presence of these ex ante and ex post techniques for political constraints on international courts, what can courts and tribunals do to facilitate the "loyalty" response? Th e various legal techniques of judicial strategy are well understood in the domestic context. Th e quality of legal decisions is surely important in this regard. As Walter Murphy suggested a half-century ago, people "are more ready to accept unpleasant decisions which appear to be the ineluctable result of rigorously logical deductions. " 34 Some have suggested that this appearance is facilitated by unanimous decisions. Another dimension is selection of cases. Choosing what questions to focus on is as important as the ultimate decisions. Courts have a long history of ducking particularly contentious issues and these techniques are as visible on the international plane as they are on the domestic one. 32 For a discussion of the SADC Tribunal, see, in this handbook, Romano, Ch. 6. 33 See, e.g., fi nancing tribunals, in this handbook, Ingadottir, Ch. 27. 34 Th e job of courts is to make decisions that are complied with and, to do this eff ectively, courts need the support of particular audiences. Sometimes this will be a particular state or set of states powerful enough to insulate the court from attacks and pressure. In other instances, courts might fi nd that it makes sense to appeal to the public. 35 James Cavallaro and Stephanie Brewer, for example, fi nd that the Inter-American Court has frequently appealed to particular interest groups, the media, and the broader public to insulate its decisions from attack. 36 Th ese hardly exhaust the myriad techniques available to international courts. It is a characteristic of the political context that there is no fail-safe set of strategies. Furthermore, the ability to constrain international courts is diff erentially distributed in the international system, so that more powerful states are able to exercise greater control over tribunals. Th is leads to a hypothesis about the political perspective: the strategic decision spaces of international courts will be largely shaped by the power structure of the underlying regimes in which they are embedded. Th is is a claim subject to potential testing and verifi cation and several studies have examined the issue in the context of particular tribunals.
Case Studies
Th is section provides several case studies of prominent tribunals: the ICJ, the dispute settlement mechanism of the North American Free Trade Agreement (NAFTA), the dispute settlement mechanism of the WTO, the international investment regime under the International Convention for the Settlement of Investment Disputes (ICSID) and the Inter-American Court of Human Rights (IACtHR). Th ese are illustrative only, and we might have looked at any of the more than two dozen other international courts in existence. But the selected tribunals frequently deal with very powerful states and provide a range of illustrations of the dynamics set out in the earlier section. 
ICJ
As the principal judicial organ of the UN, the ICJ plays a central role in the international judicial system. 37 Appointment to the ICJ requires majority votes in both the General Assembly and the Security Council, but the system has evolved in such a way that powerful states have an informal right to nominate judges for a seat on the court. Th is illustrates how bundling a court with a broader institution can aff ect the appointment process: states' "true" preferences are constrained by the system of voting blocs in the UN as a whole.
Th e ICJ is also somewhat constrained by its institutional design. Its jurisdiction is largely consensual, with an advisory jurisdiction to allow certain UN bodies and international organizations to refer legal questions to the ICJ for a declaratory statement of the relevant law. Th is jurisdiction has been used successfully by international organizations to resolve disputes about their own scope of assignment and powers. 38 Th is provides the ICJ with at least one audience that can help to insulate the court somewhat from raw political pressure exerted by states.
With regard to the contentious jurisdiction, things are trickier. As mentioned above, powerful states such as the United States and France have exercised the exit option. States have also ignored adverse decisions at times. For example, with regard to an ICJ decision in a case involving a border dispute between Nigeria and Cameroon, Nigeria took the position that it neither accepted nor rejected the pronouncement of the court. 39 Iran ignored the ICJ's decision in the Case Concerning United States Diplomatic and Consular Staff in Tehran which called on it to release hostages held in 1980. 40 Still, Conrad Schulte, in a major study of fi nal orders and decisions, has found relatively few instances of non-compliance. 41 Richard McAdams and I, in a parallel study, also found a high level of compliance, but argued that their results refl ected an important selection bias. 42 Cases that go all the way to a fi nal resolution are precisely those for which states have an interest in compliance, and generally concern low-stakes matters that do not go to core interests. 37 See, in this handbook, Murphy, Ch. 9. 
NAFTA
All treaty regimes have, implicitly, one mechanism analogous to domestic legislation to constrain courts: the possibility of amending the constituent instrument to correct erroneous or misguided interpretations that run foul of the states' preferences. Th e general rule in international law, however, is that unanimous consent is required to amend treaties. If the treaty regime has only two or three parties, this may not be a diffi cult threshold to reach. But the larger the number of parties to a multilateral treaty, the more diffi cult it will be to amend. So, for example, we ought to expect that formal overruling will be more diffi cult in the WTO, which has 159 states parties at this writing, than it will be in NAFTA, with three. For large multilateral treaties, international courts may have more freedom in which to maneuver than domestic courts, which can be "over-ruled" by majority rule. NAFTA includes another mechanism for over-ruling decisions: a residual power of the states parties to interpret the international trade agreement. 43 One aspect of this is the power of the non-disputing treaty party to submit views on interpretive issues to the arbitral panel. In addition, NAFTA established a Free Trade Commission, comprised of cabinet-level offi cials from each of the parties, which is empowered to issue interpretations of the Treaty.
44 Th e Commission has the power to: 46 Th e states party thus sets up a special body that can both monitor the dispute resolution process and infl uence it by providing binding interpretations.
Th is process was used to interpret the standard of expropriation in NAFTA and its relation to general international law. NAFTA Art. 1105 provides that "[e] ach party shall accord to investments of investors of another Party treatment in accordance with international law, including fair and equitable treatment and full protection and security." Some early NAFTA panels had suggested that the standards 43 See, in this handbook, Baudenbacher and Clift on, Ch. 12. 44 North American Free Trade Agreement (adopted December 3, 1993, entered into force January 1, 1994), Art. for "fair and equitable treatment" and "full protection and security" were diff erent under NAFTA than under general international law. 47 In an eff ort to clarify the meaning of Art. 1105, the Free Trade Commission issued an interpretive statement in 2001 that provided: "Th e concepts of "fair and equitable" and "full protection and security" do not require treatment in addition to or beyond that which is required by the customary standard of treatment of aliens. " 48 Th is pattern shows that states were able to infl uence a prominent dispute settlement system on a core issue, requiring the panels to apply a relatively clear body of international law rather than create a new potentially confl icting body of law. Th is "correction" of the judicial panels was somewhat controversial. Th e late Sir Robert Jennings, former president of the ICJ, criticized this as a quasi-legislative intervention violating "the most elementary rules of due process of justice. "
52 But such constraints are inherent in domestic systems of justice as well, and states will be reluctant to delegate any authority to resolvers of disputes if judges completely resist political control.
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WTO
Richard Steinberg has analyzed judicial lawmaking at the WTO, and in particular the growth in expansive judicial interpretations that followed the switch from the General Agreement on Trade and Tariff s (GATT) in 1994. 53 Th is switch famously modifi ed a rule requiring unanimity to adopt panel reports to one requiring unanimity to reject a report. Th is made it easier to adopt reports, thereby expanding judicial policy space. Steinberg also analyzed ex ante constraints, such as appointment processes, and ex post processes, such as overruling in the context of the WTO.
Ex ante mechanisms may be more eff ective than ex post ones at the WTO. Members of the Appellate Body are proposed by a special committee and selected by consensus. Major players in the trade arena, however, have informal veto powers, which serve to ensure a certain degree of consent over the composition. Manfred Elsig and Mark Pollack demonstrated that the process is becoming increasingly politicized. 54 Still, overruling the Appellate Body's interpretations is quite diffi cult because of the large number of parties to the WTO and high voting thresholds. While the WTO's Ministerial Conference and the General Council already have the formal power to adopt binding interpretations of the WTO Agreements by three-fourths majority vote, in practice, the WTO relies on norms of consensus.
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Even when the formal WTO treaty allows voting, states parties have resisted it. Th e diffi culty of reaching consensus and the need for such consensus to block the adoption of panel reports in turn greatly empowers the dispute resolution system. Some have proposed allowing the Dispute Settlement Body to adopt panel reports in part; others have proposed making legislation and amendment easier in practice. Any successful attempt to make lawmaking easier will lead to a corresponding reduction in the discretion of judicial lawmakers. Indeed, even the proposal may have some eff ect, as a court might take the threat of modifi cation seriously enough to tone down its decisions. Th e point is that the states do have some explicit mechanisms for correcting erroneous interpretations of trade agreements, though they may not always choose to exercise them.
International investment arbitration
Even the international arbitration regime is subject to political infl uence. Investment law is usually conceived as involving a complex game of cooperation and competition between capital-exporters (home states) and capital-importers (host states). 53 For many years, host states criticized the regime of foreign investment centered around the ICSID and the large network of Bilateral Investment Treaties (BITs) providing the primary regulatory regime. 56 Many analysts believed that developing countries could not aff ord to leave the regime and were forced to submit to rules that were collectively suboptimal. 57 In 2007, at a presidential summit, President Hugo Chavez announced Venezuela would be leaving several imperialist international organizations, including the ICSID. Shortly thereaft er, Bolivia became the fi rst country to withdraw from the ICSID Convention. Two years later, Ecuador followed suit, and, in early 2012, Venezuela became the third Latin American country in fi ve years to exit the convention. Th is followed an adverse decision handed down by an ICSID arbitration committee against the country for nationalization of an Exxon project.
Beyond exit, host states have exercised voice. Venezuela put out a press release claiming-falsely-that ICSID tribunals "ruled 232 times in favor of transnational interests out of the 234 cases fi led throughout its history. " 58 Th e Argentine cases demonstrate another technique: ignoring adverse judgments. During the 1990s, Argentina engaged in an extensive program of liberalization to attract greater foreign investment. It concluded a BIT with the United States in 1991 and pegged its currency to the dollar. In the late 1990s, however, a balance-of-payments problem forced the Argentine government to seek a freeze on US PPI-based infl ation adjustments that had been promised. In December 2001, it subsequently enacted an emergency set of capital controls, suspending convertibility of the currency into dollars, and canceling future tariff adjustments. A rash of ICSID claims followed, asserting a variety of claims grounded in international investment law. Th e claims included indirect expropriation, violation of the obligation to accord fair and equitable treatments, and discrimination. A majority of these decisions were found in favor of Argentina, while others were found against it, oft en on very similar facts. 59 Of some $40 billion in awards rendered as of this date, less than one percent of it has been collected so far. Argentina has not withdrawn from ICSID, and has instead simply failed to pay the judgments. In 2012, Argentina announced a new expropriation of shares of an oil company called YPF, which is owned by the Spanish fi rm Repsol.
Th e IACtHR
Th e IACtHR is oft en celebrated for its progressive interpretation of human rights law and its creativity regarding remedies. 60 As late as the 1990s, scholars praised the court's ability to generate compliance with its decisions. 61 In the early 2000s, it issued a series of decisions overturning national amnesty laws, thereby allowing the retrospective examination of crimes committed during the region's decades of military rule.
Yet states have been willing to ignore the court and have occasionally even withdrawn. Peru withdrew briefl y under the government of Alberto Fujimori but later returned. In recent years, however, there has been renewed challenge to the jurisdiction of the court, emanating this time from the left rather than the right. Th e so-called Bolivarian Alliance for the Americas, led by Venezuela under Hugo Chavez, has been vociferous in its attacks on the court. Th e court had criticized the attempts by Chavez to purge the judiciary, but Chavez had ignored its rulings. 62 Similarly, when the commission ruled that Venezuela had to allow an opposition politician, Leopoldo Lopez, to run for offi ce, Chavez ignored it. Not content with ignoring the rulings, the governments began to exercise voice. Venezuela's ambassador to the Organization of American States (OAS) called the court "an instrument of the empire. "
63 At the OAS annual meeting in June 2012, President Evo Morales of Bolivia suggested the elimination of the IACtHR and other Bolivarian Alliance countries threatened to withdraw if reforms were not made.
In 2011, the court found itself at odds with the government of Brazil over the large Belo Monte dam in the Amazon, requiring that construction halt for further consultation with local communities. Th is led the Brazilian government to suspend paying dues to the OAS for a year. Th e OAS responded with a debate over the IACtHR and agreed to weaken the commission by allowing countries to delay the publication of country-specifi c reports for a year and allow a right of reply. Further proposals are under discussion for modifying the right of individual petition and reducing the power to order precautionary measures. In a further sign of political backlash in late 2012, Venezuela announced that it was withdrawing from the court in response to adverse rulings, but the court continued to hear cases against it.
Conclusion 501
In short, the IACtHR seems to have neglected the need to have a core constituency willing and able to defend it against attacks from governments. By simultaneously challenging what were perceived as core policies of several states at once, including some that had a strong amount of domestic political support, the court seems to have provoked a serious backlash. At this writing, the outcome is uncertain. But the tale illustrates the general phenomenon of political constraints all too clearly.
Conclusion
It is useful, though somewhat unfair, to characterize the classical debates in international law as juxtaposing a purely "political" view, that law is simply a refl ection of interests, with a "legal" view that sees law as the autonomous product of professional judgment. Th is parallels studies of the American Supreme Court that sometimes contrast the "attitudinal model, " with a "legal model" in which they always vote the law. Th e domestic literature has increasingly shift ed to a more synthetic "strategic" model, in which judicial ability is constrained by the preferences of other actors. Such constraints are always partial and, in every case, there is some zone of judicial autonomy or discretion. Judicial power is neither infi nite nor epiphenomenal. In the sophisticated application of this model, the technicalities of the law are important, both in constructing the judicial "preferences" and for legitimation before the broader set of audiences that support judicial power.
Th is domestic literature has given us a powerful lens through which to examine international courts and tribunals. We now understand that there is a zone of judicial discretion, but that courts operate within political constraints. Indeed, it could hardly be otherwise, for political interests are involved in establishing international courts and providing them with ongoing material and political support.
Research Questions
1. How do institutional design factors, such as appointment processes, infl uence the behavior of international courts? We have some preliminary empirical work in this regard on Europe, but little on other courts. 2. How has the institutional design of tribunals changed over time? Are states learning new techniques of political control?
